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THE CONDITIONS  

The Customer’s attention is particularly drawn to the provisions of clause 7 (limitation of liability) 

 
 
 

1. DEFINITIONS AND INTERPRETATION  
 
1.1 The following definitions and rules of interpretation apply in these 

Conditions and the Agreement: 

Affiliate: includes, in relation to a Party, each and any subsidiary or holding 
company of that Party, and each and any subsidiary of a holding company of 
that Party. 

Agreement: this agreement for the supply of Flex Services, made up of the 
Key Agreement Details and the Conditions.   

Agreement Term: the duration of the Agreement as set out in paragraph 1.1 
of the Key Agreement Details.  

Agreement Year: each 12 month period commencing on the 
Commencement Date and each anniversary of it. 

Business Day: a day other than a Saturday, Sunday or public holiday in 
England when banks in London are open for business. 

Commencement Date: has the meaning given in paragraph 1.1 of the Key 
Agreement Details.  

Committed Meters: means those meters contracted under the Energy 
Contract.  

Conditions: these terms and conditions for the supply of Flex Services. 

Confidential Information: means all confidential information (however 
recorded or preserved) disclosed by either Party in connection with this 
Agreement.  

Consultant: has the meaning given at paragraph 1.0 of the Key Agreement 
Details. 
 
Consultant Materials: has the meaning set out in clause 4.2(k). 

Control: has the meaning given in section 1124 of the Corporation Tax Act 
2010, and the expression change of control shall be construed accordingly. 

Customer: has the meaning given at paragraph 1.0 of the Key Agreement 
Details. 

Customer Default: has the meaning set out in clause 4.3. 

Customer Trade Email: has the meaning given at paragraph 1.3 of the Key 
Agreement Details. 

Day-Ahead Market: the financial market where market participants 
purchase and sell electric energy at financially binding day-ahead prices for 
the following day. 

Deliverables: the documents produced by the Consultant for the Customer 
in relation to the Flex Services in any form. 

Energy Contract: The energy supply contract(s) that:  
a. the Consultant has brokered pursuant to the Letter of Authority; and  
b. the Customer has entered into, or will enter into, for the supply of 

energy to the Committed Meters, 
as more particularly set out at paragraph 1.2 of the Key Agreement Details.  

Energy Supplier: means a supplier of energy with whom the Customer has 
entered into an Energy Contract.  

EULA: the end user licence agreement through which the Website is licensed 
to the Customer by NGP EMS, a copy of which can be found here: EULA. 

Fees: means the fees for the services performed by the Consultant under this 
Agreement and the Letter of Authority, as more particularly set out at 
paragraph 1.4 of the Key Agreement Details.  

Flex Services: the flex services supplied in connection with the Committed 
Meters and pursuant to the Energy Contract, as described in the Scope of Flex 
Services. 

Forecasted Volume: has the meaning given at paragraph 1.8 of the Key 
Agreement Details. 
 
Intellectual Property Rights: patents, utility models, rights to inventions, 
copyright and neighbouring and related rights, moral rights, trade marks and 
service marks, business names and domain names, rights in get-up and trade 
dress, goodwill and the right to sue for passing off or unfair competition, rights 
in designs, rights in computer software, database rights, rights to use, and 
protect the confidentiality of, confidential information (including know-how 
and trade secrets), and all other intellectual property rights, in each case 
whether registered or unregistered and including all applications and rights 
to apply for and be granted, renewals or extensions of, and rights to claim 
priority from, such rights and all similar or equivalent rights or forms of 
protection which subsist or will subsist now or in the future in any part of the 
world. 

Key Agreement Details: means the summary of key details in connection 
with this Agreement, as set out at the beginning of this Agreement.  

Letter of Authority: the letter of authority, entered into by the Parties in 
connection with procuring the Energy Contract, and incorporating the 
Consultant standard procurement terms and conditions available here: Fixed 
T&Cs. 

Party and Parties: have the meaning given at paragraph 1.0 of the Key 
Agreement Details. 

Premises: has the meaning set out in clause 4.2(g).  

Representative: shall mean in relation to each Party and its Affiliates: (a) its 
officers and employees; (b) its professional advisors or consultants; (c) its 
contractors and sub-contractors; and (d) any other person to whom the 
Disclosing Party (as defined in clause 12.1) agrees in writing that Confidential 
Information may be disclosed to. 

https://ngpltd.co.uk/go/eula
https://ngpltd.co.uk/go/fixed-terms
https://ngpltd.co.uk/go/fixed-terms
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Restricted Person: any firm, company or person employed or engaged by the 
Consultant during the term of this Agreement, who has been engaged in the 
provision of the Flex Services or the management of this Agreement either as 
principal, agent, employee, independent contractor or in any other form of 
employment or engagement and who could materially damage the interests 
of the Consultant if they were involved in any capacity in any business 
concern which competes with the business of the Consultant. 

Scope of Flex Services: the description of the Flex Services, to be provided 
by the Consultant to the Customer in connection with the Energy Contract, 
as more particularly set out in paragraph 1.6 of the Key Agreement Details. 

Software: the online software applications provided by the Consultant in the 
provision of the Flex Services, including but not limited to the Website. 

Trading Authority: the level of autonomy granted to the Consultant in 
connection with performance of the Trading Services, as indicated in 
paragraph 1.3 of the Key Agreement Details. 
 
Trading Services: advisory and consultancy services relating to the flexible 
purchasing and/or selling of energy subject to the terms of a relevant Energy 
Contract (whether on the Day-Ahead Market or annually, seasonally, 
quarterly, monthly, or other agreed periods).  

Virus: any thing or device (including any software, code, file or programme) 
which may: prevent, impair or otherwise adversely affect the operation of any 
computer software, hardware or network, any telecommunications service, 
equipment or network or any other service or device; prevent, impair or 
otherwise adversely affect access to or the operation of any programme or 
data, including the reliability of any programme or data (whether by re-
arranging, altering or erasing the programme or data in whole or part or 
otherwise); or adversely affect the user experience, including worms, trojan 
horses, viruses and other similar things or devices. 

Website: the document made available to the Customer by the Consultant 
online through a customer portal for the purpose of providing indicative 
hedging reports and estimated trading visualisations at 
https://app.flexer.energy or such other web address notified by the 
Consultant to the Customer from time to time.  

1.2 Interpretation: 
a) Clause, Schedule and paragraph headings shall not affect the 

interpretation of this Agreement. 
b) References to Key Agreement Details, paragraphs, Schedules and 

clauses shall be to the Key Agreement Details, paragraphs, 
Schedules and clauses of this Agreement, and references to 
paragraphs shall be to the relevant paragraphs of the Key Agreement 
Details, and references to clauses shall be to the relevant clauses 
within the Conditions. 

c) Unless the context otherwise requires in this Agreement, words in the 
singular shall include the plural and in the plural shall include the 
singular 

d) Unless expressly provided otherwise in this Agreement, a reference 
to legislation or a legislative provision:  
(i) is a reference to it as amended, extended or re-enacted from 

time to time; and  
(ii) shall include all subordinate legislation made from time to time 

under that legislation or legislative provision.  
e) Any words following the terms including, include, in particular, for 

example or any similar expression, shall be construed as illustrative 
and shall not limit the sense of the words, description, definition, 
phrase or term preceding those terms.  

f) A reference to writing or written includes emails but not faxes. 
 

2.  BASIS OF AGREEMENT  
2.1 These Conditions apply to the Agreement to the exclusion of any other 

terms that the Customer seeks to impose or incorporate, or which are 
implied by law, trade custom, practice or course of dealing.  

2.2 An Agreement that is signed by the Customer constitutes an offer by 
the Customer to purchase the Flex Services in accordance with the 

terms set out in the Agreement (including these Conditions) and the 
offer shall only be deemed to be accepted when:  

a) the Consultant counter-signs the Agreement; or 
b) the Consultant commences the Flex Services, 

(whichever is earlier), at which point, and on which date, the Agreement 
shall come into existence.  

2.3 Any proposals provided to the Customer containing indicative energy 
market prices do not constitute an agreement and the rates are not 
guaranteed. Energy prices shall become binding in accordance with 
the terms of the Energy Contract and subject always to clause 7.2.  

2.4 Any samples, drawings, descriptive matter or advertising issued by the 
Consultant, and any descriptions or illustrations contained in the 
Consultant’s catalogues or brochures, are issued or published for the 
sole purpose of giving an approximate idea of the Flex Services 
described in them. They shall not form part of the Agreement or have 
any contractual force. 

  
3. SUPPLY OF SERVICES  
3.1 The Consultant shall supply the Flex Services for each Committed 

Meter in accordance with:  
a) the Trading Authority;  
b) the relevant Energy Contract;  
c) any trade restrictions which may be imposed by the relevant 

Energy Supplier from time to time; and  
d) the Scope of Flex Services,  
in all material respects.  

3.2 With regards to the Trading Services and pursuant to the Trading 
Authority:  
a) the Consultant shall send the Customer emails with details, 

updates and changes to the general trading strategy on an ad hoc 
basis, however such emails shall be for informational purposes 
only; 

b) the Consultant shall consider any agreed trading strategy when 
executing trades however the Customer acknowledges and 
agrees that the Consultant has absolute discretion in performing 
the Trading Services; and 

c) where the Consultant determines that a trade should be made 
outside of any agreed trading strategy, it will endeavour to 
provide the Customer with reasonable notice, however if the 
Trading Services are required to be performed urgently, the 
Customer acknowledges and agrees that performance of the 
Trading Services may be performed outside of the agreed 
strategy without notice to the Customer.   

3.3 The Consultant shall use all reasonable endeavours to meet any 
performance dates specified in the Key Agreement Details or otherwise 
by the Consultant in writing, but any such dates shall be estimates only 
and time shall not be of the essence for performance of the Flex 
Services.  

3.4 The Consultant reserves the right to amend the Scope of Flex Services 
if necessary to comply with any applicable law or regulatory 
requirement, or if the amendment will not materially affect the nature 
or quality of the Flex Services, and the Consultant shall notify the 
Customer in any such event.  

3.5 The Consultant warrants to the Customer that the Flex Services will be 
provided using reasonable skill and care. 

3.6 The Consultant shall not be in breach of the warranty at clause 3.5 to 
the extent the breach arises from: 
a) use of the Flex Services or Software by the Customer contrary to 

the Consultant’s instructions;  
b) any modification or alteration of the Flex Services or Software by 

any party other than the Consultant or the Consultant’s duly 
authorised contractors or agents; or 

c) any failure of the Consultant to perform the Services caused by 
the Customer’s breach of this Agreement. 

3.7 If the Flex Services do not conform with the warranty set out in clause 
3.5, the Consultant will, at its option and expense, use all reasonable 
commercial endeavours to correct or replace any such non-
conformance promptly. Such correction or replacement constitutes 
the Customer’s sole and exclusive remedy for any breach of the 
warranty at clause 3.5. 

https://app.flexer.energy/
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3.8 The warranties provided by the Consultant under this Agreement are 
set out in this clause 3 and all other warranties, representations, 
conditions and all other terms of any kind whatsoever implied by 
statute or common law are, to the fullest extent permitted by 
applicable law, excluded from the Agreement. 

 
4. CUSTOMER’S OBLIGATIONS   
4.1 The Customer warrants, represents and agrees that: 

a) this Agreement is executed by a duly authorised representative 
of the Customer; 

b) it has full capacity and authority to enter into, and perform its 
obligations under, the Agreement; 

c) it shall keep in place the Energy Contracts which include flexible 
purchasing mechanisms that allow the Consultant to deliver the 
Flex Services; and 

d) it will use the Consultant exclusively for the Flex Services. 
4.2 The Customer shall:  

a) perform its obligations under this Agreement in a timely and 
efficient manner;  

b) promptly co-operate with the Consultant in all matters relating 
to the Flex Services;  

c) ensure that throughout the Agreement Term it gives the 
Consultant authority to deal with the Energy Supplier which is no 
narrower than set out in the Letter of Authority; 

d) provide the Consultant with such information and materials, 
including relevant energy data, as the Consultant may 
reasonably require in order to supply the Flex Services;  

e) ensure all information and materials provided pursuant to 
clause 4.2(d) is complete and accurate in all material respects, 
and shall promptly notify the Consultant of any changes to such 
information and materials;  

f) without prejudice to the generality of the foregoing, immediately 
inform the Consultant if: 

(i) the Customer has any reason to believe any Committed Meter 
may fail to commence supply; or 

(ii) there is, or the Customer reasonably believes there may be, 
any change in the Forecasted Volume, including any material 
change to the consumption of any Committed Meter (including 
but not limited to as a result of a change in business practices, 
restructuring, site shut down and/or energy saving measures);  

g) provide the Consultant, its employees, agents, consultants and 
subcontractors, with access to the Customer’s premises, office 
accommodation and other facilities (“Premises”) as reasonably 
required by the Consultant for the provision of the Flex Services; 

h) take all necessary precautions to protect the health and safety 
and security of the Consultant’s personnel whilst they are at the 
Premises;  

i) immediately inform the Consultant if there is any change in the 
Premises, circumstances and/or business, which is likely to 
cause a material impact upon the Energy Contract and /or 
provision of the Flex Services;   

j) obtain and maintain all necessary licences, permissions and 
consents which may be required for receipt of the Flex Services 
before the date on which the Flex Services are to start;  

k) keep all materials, equipment, documents and other property of 
the Consultant (“Consultant Materials”) at the Customer’s 
Premises in safe custody at its own risk, maintain the Consultant 
Materials in good condition until returned to the Consultant, and 
not dispose of or use the Consultant Materials other than in 
accordance with the Consultant’s written instructions or 
authorisation;  

l) be solely responsible for understanding the regulatory 
requirements applicable to its business and for using the Flex 
Services in a manner that complies with those requirements;  

m) inform the Consultant immediately if it becomes aware of any 
error or inaccuracy in relation to the Software and Website 
content; and 

n) ensure that it possesses and maintains appropriate software 
and hardware to use the Software.  

4.3 If the Consultant’s performance of any of its obligations under the 
Agreement is prevented or delayed by any act or omission by the 
Customer or failure by the Customer to perform any relevant obligation 
(“Customer Default”):  
a) without limiting or affecting any other right or remedy available to 

it, the Consultant shall have the right to suspend performance of 
the Flex Services until the Customer remedies the Customer 
Default, and to rely on the Customer Default to relieve it from the 
performance of any of its obligations in each case to the extent 
the Customer Default prevents or delays the Consultant’s 
performance of any of its obligations;  

b) the Consultant shall not be liable for any costs or losses 
sustained or incurred by the Customer arising directly or 
indirectly from the Consultant’s failure or delay to perform any of 
its obligations as set out in this Agreement; and   

c) the Customer shall reimburse the Consultant on written demand 
for any costs or losses sustained or incurred by the Consultant 
arising directly or indirectly from the Customer Default. 

4.4 Without prejudice to clause 4.3 if the Customer fails to perform any of 
its obligations to the standards required or by the relevant date for 
performance as set out in this Agreement, then the date for 
performance by the Consultant of any obligations which relate to 
and/or are dependent on such performance by the Customer will be 
extended by the period which the Consultant reasonably requires in 
order to manage the impact of the Customer’s defect or delay in 
performance. 

 
5. INTELLECTUAL PROPERTY RIGHTS   
5.1 All Intellectual Property Rights in or arising out of or in connection with 

the Flex Services (other than Intellectual Property Rights in any 
materials provided by the Customer) shall be owned by the Consultant.  

5.2 The Customer acknowledges and agrees that the Consultant and/or its 
licensors own all Intellectual Property Rights in the Flex Services, the 
Software and the Website. Except as expressly stated herein, this 
Agreement does not grant the Customer any rights to, under or in, any 
Intellectual Property Rights or any other rights or licences in respect of 
the Flex Services, the Software or the Website.  

5.3 The Consultant confirms that it and/or its licensors have all the rights 
in relation to the Flex Services, Software and the Website that are 
necessary to grant all the rights they purport to grant under, and in 
accordance with, the terms of this Agreement and the EULA. 

5.4 The Customer shall not access, store, distribute or transmit any 
Viruses, or any material during the course of its use of the Services that:  
a) is unlawful, harmful, threatening, defamatory, obscene, 

infringing, harassing or racially or ethnically offensive;  
b) facilitates illegal activity; 
c) depicts sexually explicit images;  
d) promotes unlawful violence;  
e) is discriminatory based on race, gender, colour, religious belief, 

sexual orientation, disability; or  
f) is otherwise illegal or causes damage or injury to any person or 

property,  
and the Consultant reserves the right, without liability or prejudice to 
its other rights to the Customer, to disable the Customer’s access to 
any material that breaches the provisions of this clause.  

5.5 The Customer grants the Consultant a fully paid-up, non-exclusive, 
royalty-free, non-transferable licence to copy and modify any materials 
provided by the Customer to the Consultant from the Commencement 
Date until the end of the Agreement Term for the purpose of providing 
the Flex Services to the Customer. 

5.6 The Customer acknowledges that the Website is owned by and 
licenced through NGP EMS Limited (“NGP EMS”) and the Customer 
must agree to the terms of the EULA in order to access and use the 
Website. Subject to agreement to the EULA by the Customer, NGP EMS 
shall grant the Customer a non-exclusive, non-transferable licence to 
use the Website, subject to the terms of the EULA.  

5.7 The Customer shall use all reasonable endeavours to prevent any 
unauthorised access to, or use of, the Software and, in the event of any 
such unauthorised access or use, shall promptly notify the Consultant.  
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5.8 The rights provided under this clause 5 are granted to the Customer 
only, and shall not be considered granted to any Affiliate of the 
Customer.  
 

6. DATA PROTECTION  
6.1 Unless the context otherwise requires, for the purposes of this clause 

6: 
a) Data Protection Legislation: means all applicable data 

protection and privacy legislation in force from time to time 
including: the GDPR; the Data Protection Act 2018 (and 
regulations made thereunder); and the Privacy and Electronic 
Communications Regulations 2003 (SI 2003 No. 2426) as 
amended; 

b) EU GDPR: means the General Data Protection Regulation ((EU) 
2016/679); 

c) GDPR: means the EU GDPR or the UK GDPR (as applicable); 
d) UK GDPR: has the meaning given to it in section 3(10) (as 

supplemented by section 205(4)) of the Data Protection Act 
2018; and 

e) the terms controller, processing (and process and processed 
shall be construed accordingly), personal data and personal 
data breach shall be interpreted and construed by reference to 
Data Protection Legislation. 

6.2 Both Parties acknowledge that for the purposes of the Data Protection 
Legislation, to the extent that personal data is shared in connection 
with this Agreement, each Party shall process such personal data as an 
independent controller. 

6.3 Each Party shall: 
a) comply with its obligations under Data Protection Legislation 

with respect to the personal data it processes; 
b) not intentionally do or omit to do anything that would cause the 

other Party to breach its obligations under Data Protection 
Legislation; and 

c) promptly (and without undue delay) notify the other Party in 
writing of any personal data breach of which it becomes aware 
relating to personal data of the other to the extent such personal 
data breach is likely to affect the other Party.   
 

7. LIMITATION OF LIABILITY: THE CUSTOMER’S ATTENTION IS 
PARTICULARLY DRAWN TO THIS CLAUSE  

7.1 References to liability in this clause 7 include every kind of liability 
arising under or in connection with the Agreement including liability in 
contract, tort (including negligence), misrepresentation, restitution or 
otherwise.  

7.2 The Customer acknowledges that the Trading Services are subject to 
the fluctuating energy market and as such, the value of such trades can 
fall as well as rise.  
The Consultant is not responsible for any losses the Customer incurs 
or any tax liabilities that arise as a result of the Trading Services, other 
than where such losses or liabilities are due to the Consultant’s breach 
of clause 3.1, subject always to the terms of this clause 7.  

7.3 The Customer acknowledges that the information contained on the 
Website is to provide the Customer with an indicative guide to the 
Trading Services only. The information contained within the Website is 
extracted from various third-party sources and the Consultant shall not 
be liable for any inaccuracies within such information. The Customer 
acknowledges that the Website is to provide estimated illustrations 
only, and it shall not rely upon the information therein when making 
decisions as to the Trading Services.   

7.4 Nothing in the Agreement limits any liability which cannot legally be 
limited, including liability for:  
a) death or personal injury caused by negligence; or  
b) fraud or fraudulent misrepresentation.    

7.5 Subject to clause 7.4, the Consultant’s total aggregate liability to the 
Customer for all liability arising under or in connection with the 
Agreement and the Letter of Authority in each Agreement Year shall not 
exceed the Fees payable to the Consultant for that Agreement Year.   

7.6 Subject to clause 7.4, the Consultant shall not be liable to the 
Customer for any:   
a) losses as a result of the Customer’s breach of this Agreement; 

b) loss of profits;  
c) loss of sales or business;  
d) loss of agreements or contracts;  
e) loss of anticipated savings;  
f) loss of use or corruption of software, data or information; 
g) loss of or damage to goodwill; or 
h) indirect or consequential loss.  

7.7 Subject to clause 7.4, unless the Customer notifies the Consultant that 
it intends to make a claim in respect of an event within the notice 
period, the Consultant shall have no liability for that event. The notice 
period for an event shall start on the day on which the Customer 
became, or ought reasonably to have become, aware of its having 
grounds to make a claim in respect of the event and shall expire 2 years 
from that date. The notice must be in writing and must identify the event 
and the grounds for the claim in reasonable detail.  

7.8 This clause 7 shall survive termination of the Agreement. 
 

8. TERMINATION  
8.1 The term of the Agreement shall commence on the Commencement 

Date and, unless terminated earlier in accordance with this 
Agreement, shall continue until the expiry of the Agreement Term. 

8.2 Without affecting any other right or remedy available to it, either Party 
may terminate the Agreement with immediate effect by giving written 
notice to the other Party if:  
a) the other Party commits a material breach of any term of the 

Agreement and (if such a breach is remediable) fails to remedy 
that breach within 30 days of that Party being notified in writing 
to do so;  

b) the other Party takes any step or action in connection with its 
entering administration, provisional liquidation or any 
composition or arrangement with its creditors (other than in 
relation to a solvent restructuring), applying to court for or 
obtaining a moratorium under Part A1 of the Insolvency Act 1986, 
being wound up (whether voluntarily or by order of the court, 
unless for the purpose of a solvent restructuring), having a 
receiver appointed to any of its assets or ceasing to carry on 
business; or  

c) the other Party suspends or threatens to suspend, or ceases or 
threatens to cease to carry on, all or a substantial part of its 
business.    

8.3 Without affecting any other right or remedy available to it, the 
Consultant may terminate the Agreement or suspend the supply of Flex 
Services under the Agreement or any other contract between the 
Customer and the Consultant if:   
a) there is a change of Control of the Customer; or 
b) the Consultant reasonably believes that the Customer is about 

to become subject to any of the events listed in clauses 8.2(b) or 
8.2(c).  
 

9. CONSEQUENCES OF TERMINATION  
9.1 On termination or expiry of the Agreement:  

a) the Customer shall immediately cease all use of the Flex 
Services and/or the Website; 

b) the Customer shall return any Deliverables which have not been 
fully paid for and all of the Consultant Materials. If the Customer 
fails to do so, then the Consultant may enter the Customer’s 
Premises and take possession of them. Until they have been 
returned, the Customer shall be solely responsible for their safe 
keeping and will not use them for any purpose not connected 
with the Agreement.  

9.2 Termination or expiry of the Agreement shall not affect any rights, 
remedies, obligations or liabilities of the Parties that have accrued up 
to the date of termination or expiry, including the right to claim 
damages in respect of any breach of the Agreement which existed at or 
before the date of termination or expiry.  

9.3 Any provision of the Agreement that expressly or by implication is 
intended to come into or continue in force on or after termination or 
expiry of the Agreement shall remain in full force and effect. 

 
10. FORCE MAJEURE  
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10.1 Neither Party shall be in breach of the Agreement nor liable for delay in 
performing, or failure to perform, any of its obligations under the 
Agreement if such delay or failure result from events, circumstances or 
causes beyond its reasonable control. 

 
11. NON-SOLICITATION  

11.1 In order to protect the legitimate business interests of the Consultant, 
the Customer (for itself and as agent for its Affiliates) covenants with 
the Consultant that it shall not (and shall procure that no Affiliate shall) 
(except with the prior written consent of the Consultant):   
a) attempt to solicit or entice away; or  
b) solicit or entice away,  

from the employment or service of the Consultant the services of any 
Restricted Person other than by means of a national advertising 
campaign open to all-comers and not specifically targeted at such staff 
of the Consultant.  

11.2 The Customer shall be bound by the covenant set out in clause 11.1 
during the term of the Agreement, and for a period of 12 months after 
termination or expiry of the Agreement.  

11.3 Without prejudice to clause 13.9, if the Customer commits any breach 
of this clause 11, the Customer shall, on demand, pay to the 
Consultant a sum equal to one year's basic salary or the annual fee that 
was payable by the Consultant to the Restricted Person plus the 
recruitment costs incurred by the Consultant in replacing such person. 
The Parties confirm that these liquidated damages are reasonable and 
proportionate to protect the legitimate interest of the Consultant in 
performance.  

 
12. CONFIDENTIALITY 

12.1 Either Party (the “Receiving Party”) may be given access to Confidential 
Information belonging to the other Party (the “Disclosing Party”) in 
order to perform its obligations or exercise its rights under the 
Agreement.  

12.2 The Confidential Information shall not be deemed to include 
information that:  
a) is or becomes publicly known other than through any act or 

omission of the Receiving Party; 
b) was in the Receiving Party’s lawful possession before the 

disclosure; 
c) is lawfully disclosed to the Receiving Party by a third party 

without restriction on disclosure; or 
d) is independently developed by the Receiving Party which 

independent development can be shown by written evidence. 
12.3 Subject to clauses 12.5 and 12.6, the Receiving Party shall:  

a) not use the Confidential Information for any purpose other than 
to perform its obligations under the Agreement; and 

b) hold the Confidential Information it receives under this 
Agreement in confidence and shall not disclose, disseminate or 
otherwise publish or communicate the Confidential Information 
to any person, firm, corporation or other third party without the 
prior written consent of the Disclosing Party.   

12.4 The Receiving Party shall notify the Disclosing Party in writing 
immediately upon discovery of any unauthorized use or disclosure of 
Confidential Information and will cooperate with the Disclosing Party 
in every reasonable way to regain possession of Confidential 
Information and prevent any further unauthorised use. 

12.5 The Receiving Party may disclose Confidential Information to the 
extent such Confidential Information is required to be disclosed by law, 
by any governmental or other regulatory authority or by a court or other 
authority of competent jurisdiction, provided that, to the extent it is 
legally permitted to do so, it gives the Disclosing Party as much notice 
of such disclosure as possible. 

12.6 The Receiving Party may disclose the Disclosing Party’s Confidential 
Information to its Representatives, subject to the Receiving Party 
informing those Representatives of the confidential nature of the 
Confidential Information before it is disclosed and procuring that such 
Representatives comply with the confidentiality obligations of this 
clause 12. 

12.7 The confidentiality obligations of this clause 12 shall apply both during 
the Agreement Term of this Agreement and for a period of at least 3 

years afterwards, provided, however, that any source code relating to 
the Software shall be held in confidence in perpetuity. 

 
13. GENERAL  

13.1 Assignment and other dealings. The Consultant may at any time 
assign, mortgage, charge, subcontract, delegate, declare a trust over 
or deal in any other manner with any or all of its rights and obligations 
under the Agreement. The Customer shall not assign, transfer, 
mortgage, charge, subcontract, delegate, declare a trust over or deal 
in any other manner with any of its rights and obligations under the 
Agreement without the prior written consent of the Consultant.  

13.2 Entire agreement.  
a) This Agreement supplements the Letter of Authority in place 

between the Parties.  
b) This Agreement and the Letter of Authority constitute the entire 

agreement between the Parties and supersede and extinguish all 
previous agreements, promises, assurances, warranties, 
representations and understandings between them, whether 
written or oral, relating to its subject matter.  

c) Each Party acknowledges that in entering into the Agreement it 
does not rely on, and shall have no remedies in respect of any 
statement, representation, assurance or warranty (whether 
made innocently or negligently) that is not set out in the 
Agreement. Each Party agrees that it shall have no claim for 
innocent or negligent misrepresentation or negligent 
misstatement based on any statement in the Agreement.  

d) Nothing in this clause shall limit or exclude any liability for fraud.  
13.3 Variation. Except as set out in these Conditions, no variation of the 

Agreement shall be effective unless it is in writing and signed by the 
Parties (or their authorised representatives).  

13.4 Waiver. A waiver of any right or remedy under the Agreement or by law 
is only effective if given in writing and shall not be deemed a waiver of 
any subsequent right or remedy. A failure or delay by a Party to exercise 
any right or remedy provided under the Agreement or by law shall not 
constitute a waiver of that or any other right or remedy, nor shall it 
prevent or restrict any further exercise of that or any other right or 
remedy. No single or partial exercise of any right or remedy provided 
under the Agreement or by law shall prevent or restrict the further 
exercise of that or any other right or remedy.  

13.5 Severance. If any provision or part-provision of the Agreement is or 
becomes invalid, illegal or unenforceable, it shall be deemed deleted, 
but that shall not affect the validity and enforceability of the rest of this 
Agreement. If any provision or part-provision of this Agreement deleted 
under this clause 13.5 the Parties shall negotiate in good faith to agree 
a replacement provision that, to the greatest extent possible, achieves 
the intended commercial result of the original provision.  

13.6 Notices.  
a) Any notice given to a Party under or in connection with the 

Agreement shall be in writing and shall be delivered by hand or 
by pre-paid first-class post or other next working day delivery 
service at its registered office (if a company) or its principal place 
of business (in any other case); or sent by email to the address 
specified in paragraph 1.5 of the Key Agreement Details.   

b) Any notice shall be deemed to have been received:  
(i) if delivered by hand, at the time the notice is left at the proper 

address;   
(ii) if sent by pre-paid first-class post or other next working day 

delivery service, at 9.00 am on the second Business Day after 
posting; or   

(iii) if sent by email, at the time of transmission, or, if this time falls 
outside business hours in the place of receipt, when business 
hours resume. In this clause 13.6(b)(iii), business hours means 
9.00am to 5.00pm Monday to Friday on a day that is not a 
public holiday in the place of receipt.   

c) This clause does not apply to the service of any proceedings or 
other documents in any legal action or, where applicable, any 
other method of dispute resolution.  

13.7 Third party rights.  
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a) Unless it expressly states otherwise, the Agreement does not 
give rise to any rights under the Contracts (Rights of Third Parties) 
Act 1999 to enforce any term of the Agreement.  

b) The rights of the Parties to rescind or vary the Agreement are not 
subject to the consent of any other person.  

13.8 Agency & Partnership.   
a) The Consultant is an independent energy consultant and nothing 

in the Agreement is intended to, or shall be deemed to, establish 
any partnership or joint venture between any of the Parties, 
constitute any Party the agent of another Party, or authorise any 
Party to make or enter into any commitments for or on behalf of 
any other Party except as expressly provided in the Flex Services.   

b) Each Party confirms it is acting on its own behalf and not for the 
benefit of any other person.  

13.9 Rights and remedies. Except as expressly provided in the Agreement, 
the rights and remedies provided under this Agreement are in addition 
to, and not exclusive of, any rights or remedies provided by law.   

13.10 Governing law. The Agreement, and any dispute or claim (including 
non-contractual disputes or claims) arising out of or in connection with 
it or its subject matter or formation shall be governed by, and construed 
in accordance with the law of England and Wales.  

13.11 Jurisdiction. Each Party irrevocably agrees that the courts of England 
and Wales shall have exclusive jurisdiction to settle any dispute or 
claim (including non-contractual disputes or claims) arising out of or in 
connection with the Agreement or its subject matter or formation.

 


